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A few comments on restorative justice

Reaching to the thoughts of great philosophers, besides bravery, prudence
and restraint, the highest virtue was embodied in justice. According to Cicero,
it was supposed to provide everyone with a sense of their personal value, for
Ulpian it meant granting everyone a right due to them, Aristotle considered it
as ethical perfection, thus treating manifestations of injustice as so-called ethical
defects. Kant clearly stated “[...] always act as you would like your neighbor
to act, according to that maxim by which you can at the same time will that
it should become a universal law”, giving justice the title of a categorical im-
perative (see Aristotle 2011, p. 79; Ziembinski 1992, p. 18; Ajdukiewicz 1960,
p. 365; Karp 2004, p. 69; Wojciechowski, Golecki 2008, p. 53; Orczykowski 2007,
p. 56-57; Karolak 2005, p. 9 quoted from: Kania 2018, p. 89-91). The term
iustitia means justice, while the Latin word ius means law, so the etymology
itself points to the juridical background of justice. It is by no means a question
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of a thoughtless combination of law and justice, since not always law can real-
ize justice, only when it is associated with axiological values (Tokarczyk 1997,
p. 3-4). The justice-oriented approach is reflected in the concepts of criminal
punishment, which point to correlations between the perpetrator of an act, his/
her guilt and the social harmfulness of his/her act and the legal consequences
that result from it, and also take into account individual and overall preventive
objectives in order to be able to recognize a just punishment in the final deci-
sion. Jim Consedine wrote, ,[...] when retributive justice asks first “how shall we
punish this criminal?”, retributive justice asks “how shall we repair the damage
caused by this crime?” They provide two significantly different starting points,
which include two different philosophies” (Consedine 2004, p. 207). If a crime
is damage, then the law should repair the damage and promote healing, and
not only for the individuals — victim and offender, but also for the community
affected by the crime. “There is no one concept of restorative justice, no one trial
model, no one theory.” (Ashworth 2002, p. 578). The literature on the subject
cites various definitions of restorative justice (in short: RJ), it is difficult even to
indicate who is the author of this term. A common and frequently cited definition
is that of T. Marshall, which, as noted by P. Szczepaniak was adopted in 1997 by
the Crime Prevention and Criminal Policy Committee of the International NGO
Association as the so-called working definition, “restorative justice is a process in
which the parties affected by a specific crime jointly determine how to deal with
its direct consequences and consequences for the future” (Marshall 1998, source:
Szczepaniak 2016, p. 125). The closest to me is M. Wright’s opinion, according
to which the main aim is to compensate for the harm caused by a criminal act,
by expecting and/or enabling the offender to take corrective action and giving
the victim the opportunity to participate in a dialog with the offender about the
form of this compensation (Czarnecka-Dzialuk, Wéjcik 2001, p. 14). The willing-
ness to take action on the part of the victim and the offender may of course be
a matter for discussion, so this is already determined at a later stage by correc-
tive practices involving, among others, consent and voluntariness on the part of
the parties to the proceedings.

The ideas of restorative justice emerged in the 1970s. as a response and al-
ternative to the low efficiency of the justice system based on the retributive con-
cepts. W. Zalewski places restorative justice in the area of diversion, suggesting the
use of legal but less punitive procedures to influence the perpetrator of a crime
(Zalewski 2017, p. 244-245).

J. Latata rightly notes that “there is no contradiction between punitive justice
and restorative justice, as justice is a priority for both. The only difference be-
tween them is the recognition of what is the essence of the crime and the essence
of justice” (Latata 2010, p. 31). The concept of restorative justice is intended to
enrich the response to the crime with new means of influencing the offender,
while at the same time taking care of the interests of the victim.
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A crime in the light of the retributive approach is, in a way, an action against
the state and is considered in terms of breaking the law and the offender’s guilt,
i.e. the proceeding takes place between the offender and the state to determine
the guilt and impose an appropriate penalty. It is up to the state authorities to
capture the perpetrator of a forbidden act, to judge and punish him/her legal-
ly. The punishment is to be imposed in accordance with the punishment policy
adopted in Poland, it should act as an educational tool for the offender and as
a deterrent to all other potential offenders. It should also compensate the victim
for his/her losses. This is not always possible or sufficient according to a per-
sonal assessment of the losses incurred, the losses in his/her legally protected
goods, sometimes even more moral and psychological well-being of the victim
rather than material well-being. The contradictory nature, i.e. the participation
of opposing parties to the criminal proceeding leaves the victim, the person in-
jured/disadvantaged in the background. It is enough to mention that the victim
of crime only notifies about committing a crime (in certain situations this task is
taken over by the prosecutor’s office), and then does not have too much influence
on the course of the proceeding, does not have any influence on the type and
severity of punishment, and even less so on the monitoring of its execution. The
center of attention seems to be the perpetrator of the criminal act and the law-
yers representing him/her. Apparently, since in practice of the proceeding he/she

is the addressee of the proceeding, he/she is subject to the jurisdiction of the
court and other state authorities (at the stage of adjudication and enforcement
of the sentence). When being an accused, it is not possible to influence the con-
tent, type and severity of the penalty imposed by the court, i.e. he/she also plays
a passive role during the criminal trial. The words spoken by Norwegian sociol-
ogist and criminologist Nils Christie, that “the conflict should belong to the peo-
ple involved, but was stolen by lawyers and other specialists,” therefore it must
be returned to the people involved as soon as possible (Christie 1977, p. 1-15).
As a precursor and propagator of restorative justice, he treats crime precisely as
a form of conflict. The victim and the offender remain in conflict with each other,
understood within RJ as a state of violated relations in society, which should be
restored with the active participation of the offender, as far as possible outside the
criminal trial, without applying the state’s right to punishment (Hirsch, Roberts,
Bottom 2003, p. 195; Ciepty, 2009, p. 180 et seq.).

The “return” of the conflict to the parties results in engaging them to act, to
actively work on solving it. This contribution alone is important and sometimes
even more important than the final solution. Moreover, not only the offender
and the victim, but also the local community should be involved in resolving the
conflict, because according to the new paradigms of restorative justice “crime is
a violation of persons and relationships between them. It creates obligations to re-
store order. Justice unites the victim, the offender and the community in the search
for a solution that ensures reparation, peace and reconciliation” (Zehr 1990, p. 181).
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The proportions of the criminal trial change, and it no longer focuses solely on
the criminal offence and the person who committed it, but allows the victim of
the crime to be heard, thus empowering him/her and involves those who have so
far been overlooked in the justice process, such as families of the parties, neigh-
bors and representatives of local communities. Having the ability to make the
perpetrator aware of the extent of the crime committed, the joint establishment
of the facts thus lowers the local community’s fear of the offender, the sense of
their self-effectiveness in the course of proceedings and increases confidence in
the legal order (an extremely desirable educational aspect related to the change
of social mentality, minimizing stereotypes, undertaking inclusion activities, etc. —
added by ESM) (Amin 1995, p. 135; Zalewski 2017, p. 244-245).

Besides, restorative justice suggests and gives tools to turn conflict into coop-
eration. These include remedial practices involving all parties in the resolution of
the conflict, such as victim — offender mediation, family conferences, adjudicat-
ing and recovery groups and remedial councils. There are also various corrective
practices aimed at one of the actors of the conflict, such as various programs
addressed to victims (psychological and material support, support groups, inter-
vention calls, etc.), support and reintegration programs for the perpetrators of
a criminal offence themselves (programs offering assistance in obtaining an ed-
ucation, profession, job, probation programs, programs for the local community)
(Vaccination 2016, p. 172). Paul McCold and Ted Wachtel point out the difference
between restorative justice programs and restorative practices. They considered
that corrective groups, family and community conferences are the most compatible
with the idea of corrective justice, while all other activities are corrective practices
corresponding to the RJ philosophy to some extent only. Interestingly, they also
placed mediation among them, which is, and used to be, identified with restora-
tive justice (McCold, Wachtel, 2003, pdf).

One of the supporters and propagators of restorative justice in Poland,
Wojciech Zalewski, already in 2006 published a book with a significant title:
Sprawiedliwo$¢ naprawcza. Poczatek ewolucji polskiego prawa karnego? (Restor-
ative justice. The beginning of the evolution of Polish criminal law?) More than
a decade has passed since then, and we could ask the same question today, and
that does not mean that there has been stagnation in this matter and no effective
ways of influencing the perpetrators of crime or reducing the level of crime are
being sought. The point is that, as the author of the book indicated rightly recog-
nizes, changes in criminal law cannot be limited only to changes in regulations,
liberalization or tightening of criminal policy, but require a different philosophy
in approach to crime and the state, supported by deepened discourse. Restorative
justice is a term which, in Zalewski’s opinion, reflects the meaning of actions
undertaken in this paradigm much better than limiting them only to repairing
damage. Restorative justice is about reassuring or strengthening, about restoring
social peace (Zalewski 2006, p. 7-9).
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To sum up, in the law there are disputable, conflict situations between two
parties that can be resolved without the involvement of the court, but using the
potential of other methods that, by definition, seek to resolve conflicts out of
court. They are referred to as ADR — Alternative Dispute Resolution.

In Poland, France and Germany they include mediation, conciliation and ar-
bitration. The United Kingdom has the largest catalog of ADR measures among
European countries: arbitration, early neutral evaluation, expert determination,
mediation, mediation-arbitration, mediation-recommendations, ombudsmen, neu-
tral fact finding and conciliation. In Europe, there have been created special units
concerning the implementation of ADR in the Member States, among others, The
Working Group on Mediation (CEPEJ-GT-MED) under CEPEJ (European Commis-
sion for the Efficiency of Justice) established by the Committee of Ministers of the
Council of Europe, which also postulates a wider use of mediation in particular
areas of law (Romanowska 2010, p. 93).

Mediation in Polish criminal law

Due to the limited framework of this study, I do not describe all remedi-
al programs or practices, I focus my attention on mediation, which, as I wrote
above, is one of the basic forms of implementing the postulates of restorative
justice, and is particularly close to my scientific interests. Both theoretical and
practical knowledge of the mediation proceeding, the spectrum of possibilities of
its application in various areas of social life and branches of law: civil, family,
administrative or finally criminal allows me to place high expectations, but also
hopes for the dissemination of this method of resolving disputes, or communica-
tion and building interpersonal relations between people in general. According to
current approaches, the prerequisite for mediation is not spiritual reconciliation
of the parties to the crime, forgiveness or healing of the relationship, as the clas-
sic model of mediation between the offender and the victim, the so-called VORP
(Victim Offender Reconciliaton Program), assumed.

Creating a space for meaningful conversation with the participation of a neu-
tral person is a contribution to conducting mediation proceedings, also between
the perpetrator of a prohibited act and the victim. In accordance with one of the
basic principles of restorative justice, the parties to the conflict participate in the
mediation proceeding on a voluntary basis, expressing their willingness to engage
in a dialog in order to seek a solution to the dispute between them, a reparation
agreement. It is worth stressing that the agreement/conciliation is not an absolute
goal of mediation or a necessary condition for it to be undertaken. The fact that
both parties have started mediation process voluntarily, that they are still willing
to participate in the process, but also that they can resign from it at any stage,
gives them a sense of causation and leaves them free to decide in searching for
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different solutions to the conflict situation, and this is already an added value of
the mediation process. The fact of handing over the conflict to the hands of the
parties, as N. Christie wrote above, without the need to involve the court, consti-
tutes the otherness of mediation and its value. The Civic Council for Alternative
Methods of Dispute Resolution at the Ministry of Justice described mediation as
“a voluntary and confidential process in which a professionally prepared, inde-
pendent and impartial person, with the consent of the parties, helps them to deal
with the conflict. Mediation enables its participants to identify disputable issues,
reduce communication barriers, develop proposals for solutions and, if the parties
so wish, reach a mutually satisfactory agreement” (ADR standards).

Regardless of the subject matter and type of the dispute, the style and in-
fluence techniques used by the mediator, each mediation proceeding is guarded
by the basic principles. The above-mentioned fundamental principle of volun-
tariness; the principle of impartiality of the mediator in relation to the parties
and the problem; the principle of confidentiality, which is particularly important
in criminal mediation. Both the course of the mediation proceeding and its re-
sults are kept confidential and this applies to all participants. (derogation from
the principle of confidentiality where the parties agree otherwise or is required
by law). If one party submits confidential information to the mediator, it may
be disclosed to the other party only with the consent of the submitting party.
Besides, as A. Zienkiewicz notes, and what also follows from ADR standards,
“a mediator should not be appointed as a witness in court, arbitration or any
other proceedings on the basis of facts, evidence and arguments disclosed in
mediation proceedings, unless it is necessary for the protection of human life or
health, it is an extremely important public or party interest or both parties release
him/her from the obligation of confidentiality (secrecy) of mediation” (Zienkie-
wicz 2012, p. 190-191). Nor does the mediator derive any benefit from what is
negotiated in accordance with the principle of neutrality and does not impose its
own proposals for solutions on the parties, it is the victim and the offender who
establish, through dialog, the stance to which they jointly agree. Therefore, it is
important that the mediator, as a participant, coordinates and ensures the proper
conduct of the meeting, is accepted by the parties to the dispute (principle of
acceptability) (see Karaszewska et al. 2019, p. 285-298).

Under appropriate conditions (according to the Regulation, as a rule, media-
tion proceedings should not be conducted in premises occupied by participants or
their families or in the buildings of bodies authorized to refer a case to mediation
proceedings) and in the presence of a mediator, the aim of criminal mediation
is to rectify a situation that has arisen between the victim and the perpetrator
of the act. This out-of-court solution is a win-win situation for both parties. The
wronged party/victim is treated subjectively, can be heard and listened to, has
the opportunity to express himself/herself and negotiate the most satisfactory
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solution, does not undergo secondary victimization, and is given back his/her
sense of respect and dignity. When confronting the offender, he/she expects ex-
planations from him/her trying to understand his/her motives. The psychologi-
cal benefits that the victim gains can be as follows: 1. moral and psychological
satisfaction from active participation in the criminal proceeding, 2. getting to
know the motives of the offender, but also his/her role as a criminal target for
the offender, 3. releases and manifests negative emotions caused by the crime,
tension, fear, anger, etc., 4. making the offender aware of the consequences of
his/her behavior, presenting his/her feelings and perception of the situation,
5. presenting his/her expectations, a form of compensation that will be sufficient
and satisfactory for the victim (Zajaczkowska 2012, p. 4-5). Simply standing
face to face with the offender, hearing his/her apologies and obtaining moral
satisfaction are often more important for the wronged party than repairing the
damage in material terms. Mediation can restore faith in the protection of ones
rights and a sense of justice.

The perpetrator of a prohibited act also obtains the following benefits:
1. face-to-face meeting with the victim, they are no longer anonymous to them-
selves, confronting the reality (less likely to use defensive mechanisms), 2. he/
she has an opportunity to understand the consequences of his/her behavior,
3. he/she has an opportunity to present his/her version of events and his/her
opinion on the subject, 4. he/she is given a chance to express his/her sincere
regret, remorse 5. in a favorable atmosphere he/she can try to reconcile with the
victim and possibly make a settlement (Zajaczkowska 2012, p. 5).

The aim of mediation is to find a mutually acceptable solution, as mentioned
above. The creation of such an agreement and the resulting obligation that will
make the victim and offender feel a “winner”. The “win-win” situation shows
a consensus between the participants in the mediation proceeding and the term of
participants used here is not accidental, since it is intended to emphasize acting
on a common case rather than opposition and/or struggle, as is often the case
between two opposing parties in court.

Ensuring the conditions for a voluntary, free dialog between participants in
the mediation proceeding can not only reduce conflict between them, but also
reverse roles — changing the victim’s perception of the criminal situation and its
causes, the offender can also see and possibly understand the thoughts, emotions
and behavior expressed by the victim.

However, it should be clearly emphasized that despite these benefits, media-
tion in criminal cases is not a therapy for the parties, nor is it a process of social
rehabilitation of the offender. During several meetings the mediator is not able
to change the personality of the offender and make a profound moral change,
but properly conducted mediation sessions can have corrective nature and affect
the offender’s understanding of the harm caused by his/her behavior and result
in the feeling of the need to compensate.
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Quadlification of criminal cases for mediation

Formally, the institution of mediation was introduced into the Polish Code
of Criminal Procedure in 1997 and this is sufficiently long period of time to be
analyzed in terms of its limitations and possibilities. Currently, Art. 23a § 1 of the
Code of Criminal Procedure stipulates that a case may be referred to mediation
by a court or a court referendary, and in preparatory proceedings by a prosecutor
or other body conducting the proceedings. Mediation with the person violating
the law can take place at any stage of the proceedings. However, practice sug-
gests that the sooner we use mediation, the faster the results can be achieved,
because the escalation of the conflict have not occurred yet. Moreover, during
the preparatory proceeding, the bodies responsible for conducting it stay in direct
contact with the parties, which makes it easier for them to propose a solution to
their dispute through mediation (it is important to explain what the institution of
mediation is and what it is used for, as it is often the lack of knowledge of the
parties about alternatives that raises their fears of using them). It is necessary to
indicate the importance of mediation, depending on the way it ends, for further
stages of criminal proceedings, i.e. how the offender will be treated and how this
will affect the victim. According to E. Biefikowska, the postulate of the idea of
restorative justice concerning placing the wronged party in the center of atten-
tion and securing his/her goods and interests is not reflected strong enough in
Polish legal regulations. The author notes that the positive outcome of mediation
takes into account the benefits that the perpetrator of a crime (rather than the
victim) may gain, and only at the stage of court proceedings. This is regulated,
among others, by Art. 53 § 3 of the Criminal Code: when imposing the penalty,
the court also takes into account the positive results of mediation between the
wronged party and the offender or a settlement between them achieved in the
proceedings before the court or the prosecutor, and further in Art. 60 § 1 the
court may apply extraordinary leniency if the wronged party reconciled with the
offender, the damage was repaired or the wronged party and the offender agreed
on the manner of repairing the damage (item 1), The decisions favorable to the
offender are already made as a result of the settlement, not after its execution
(Bienkowska 2012a, p. 34-35; Bieftkowska 2014b, p. 21).

The mediation proceeding should not last longer than one month, and its du-
ration is not included in the duration of preparatory proceedings (Art. 23a § 2 of
the Code of Criminal Procedure). The phrase ‘should not’ in the provision means
that, at the request of the mediator, it may be extended for the time necessary to
complete the proceedings. This is a relatively short period of time compared with
the time of the proceedings in court and a great role for the mediator to efficient-
ly coordinate meetings, in accordance with the applicable mediation rules and
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using his/her experience, mediation techniques, which may result in the parties
signing a settlement agreement. Besides, legal acts do not include any limitation
in the form of only single use of the mediation proceeding. The final result of the
previous mediation is also irrelevant. In practice, this means that, with the mutual
consent of the parties, mediation proceedings can be resumed.

The institution of mediation may also be used in cases of private prosecution,
pursuant to Art. 489 § 2 of the Code of Criminal Procedure at the request or
with the consent of the parties, the court may, instead of a conciliation meeting,
set a deadline for mediation proceedings. A positive outcome of the mediation,
concluded by conciliation between the parties and a duly drawn up protocol, re-
sults in discontinuance of the criminal proceedings, and moreover, the conciliation
involving other private prosecution cases between the same parties as a result of
mediation is also acceptable.

According to Polish criminal implementing rules, mediation with persons de-
prived of liberty is possible, the so-called post-verdict mediation (Art. 162 § 1 of
the Code of Criminal Procedure), when conditional early release of the convicted
person is considered. In practice, the courts rarely make use of this possibility
despite the fact that the Ministry of Justice is in favor of a wider use of alter-
native dispute resolution methods, including mediation also in the conditions of
isolation. Olga Sitarz, on the basis of the research, demonstrated a considerable
willingness of persons harmed by crime to resolve the problem through medi-
ation. The willingness to enter into a court settlement in the case of burglary
was declared by more than half of potential and actual victims of this crime, in
a situation of deliberate delay in payment of remuneration, such willingness was
declared by nearly half of the wronged parties, and in the case of health damage
in the form of a broken arm 27% of wronged parties. For less than 1% of the
respondents it was not possible to carry out mediation in criminal proceedings
(Sitarz et al. 2013, p. 82-85).

In 2015, A. Lewicka-Zelent attempted to examine the readiness of persons
deprived of their liberty to take part in the mediation proceeding. The results of
the author’s research cannot be generalized to the entire population of persons
deprived of liberty (the research group of 60 person deprived of liberty in two
penitentiary units), but they may contribute to further exploration and signal
important issues already at this stage. The willingness to compensate the victim
was more often declared by convicts over 35 years of age with secondary edu-
cation than with primary, vocational education. In the case of detainees who are
not interested in an amicable solution to the situation, there is a need to educate
them and present the barriers and benefits associated with it (Lewicka-Zelent
2016, p. 127).

The access to post-verdict mediation is also indicated by W. Zalewski, refer-
ring to the results of European research. According to them, nearly half of the
victims declared their willingness to participate in a post-verdict mediation meet-
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ing, and as many as 64% of prisoners expressed their willingness to participate in
a meeting with the victim. These positive declarations on the part of the offend-
ers were influenced by the following factors: education (at least secondary), good
family relations, religiousness, own experience of being a victim and knowledge
of the victim (Zalewski 2017, p. 252).

Course and results of mediation in criminal cases

Before referring a case to mediation, it is important to familiarize with it care-
fully. “Participation in mediation may not be considered as evidence of an admis-
sion of guilt, and the mediation report may not constitute a source of evidence”
(Gmurzyniska, Morek 2018, p. 365). At the stage of the preparatory proceeding,
it is essential that the parties (victim and suspect) confirm the basic facts of the
event. There are two modes of referring a case for mediation. The first one is
the so-called ex-officio mediation and is managed by the authority, with the con-
sent of the wronged party and the suspect in the preparatory proceeding or the
wronged party and the accused in the judicial proceedings. The second concerns
a referral of a case for mediation by one of the parties to the preparatory or ad-
ministrative proceedings, provided that the other party agrees to do so.

Before deciding to consider a criminal case through mediation, it is neces-
sary to ensure that certain requirements are met. The victim must be revealed.
It should be verified whether the suspected or accused person is not a high-
ly demoralized, aggressive person, a member of an organized crime group or
a perpetrator of multiple crimes, punished in particular for the same type of crime
as the one subject to proceedings, or a person with a negative criminological
prognosis. In addition, various types of mental disorders, addictions which may
affect the difficulty of understanding their conduct and its consequences, as well
as understanding the legitimacy of implementing the proceeding, its purpose and
consequences related to the possible conclusion of a settlement. Also the state of
mental health and the use/abuse of psychoactive agents should be a prerequisite
for making mediation decisions, also in the case of the victim.

Therefore, one should not make hasty decision on referring a criminal case
for mediation, due to the type and nature of the act committed, that is why E.
Bienkowska pointed out that only the court should make decisions about referring
cases to mediation, and not the court referendary who, as a rule, performs organ-
izational and technical activities and qualifying cases for mediation significantly
exceeds his/her competence (e.g. lack of direct contact with the parties, lack of
participation in criminal proceedings, limited information about the parties to the
conflict on the basis of the case file) (Bieikowska 2012a, p. 29). A similar stance
is presented by D. Gil, considering that the criminal law regulations boldly grant
the rights to referendaries in open hearings (for comparison, such rights were not
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granted to referendaries in civil and administrative court proceedings). In the light
of the current provisions, Art. 107 of the Code of Criminal Procedure gives the
court referendary the power to grant or refuse granting an enforcement clause to
a settlement concluded before a mediator, in whole or in part, if the settlement
is contrary to the law or the rules of social coexistence or aims to circumvent the
law. The author mentioned would, however, see the court referendary in the role
of a person holding a confidential preliminary ruling meeting during which the
mediation report should be analyzed and further decisions related to the conduct
of the main hearing should be taken, and the minutes of that meeting should
constitute evidence in the case (Gil 2014, p. 14). This is a disputable issue, with-
out undermining the competence of either the court or the referendary, in my
opinion the most important thing at this stage is the knowledge of the referring
authorities about the mediation procedure, its benefits and limitations and their
conviction to alternative ways of resolving conflicts. Therefore, for years it has
been postulated that training for the community of lawyers, judges, etc. should
be provided, which already takes place, in order to provide the parties with re-
liable, comprehensive information about the possibility of using mediation, thus
contributing to its dissemination.

The regulations do not explicitly indicate prohibited acts eligible for media-
tion proceedings, these should not be crimes in which the victim’s sense of harm
is so extensive that he/ she is unable to confront the offender, e.g. violent crime,
robbery, rape. A. Lewicka-Zelant writes in her article that contraindications to
mediation may include, among others, the nature of the crime, e.g. sexual or
fatal; the awareness of the offender during performing the act, i.e. intentionally/
unintentionally, deliberately; reversibility of the effects of the crime, e.g. irrevers-
ible effect; the degree of cruelty of the offender (Lewicka-Zelent 2016, p. 118).
Again, there is a need for a thorough analysis of the case resulting in a decision
on whether or not to undertake or abandon the mediation procedure.

In my opinion, the type of crime committed should not preclude mediation,
but perhaps it should not take place at the preparatory stage, when the victim
may be traumatized, accompanied by strong emotional reactions, and this is un-
derstandable, but at the stage of the enforcement proceedings, when the victim
and the offender express their readiness and consent. It is worth remembering
that according to the basic principles of mediation, each party may withdraw its
consent to participate in it at any stage of the mediation proceedings — A. Szy-
manska also points out that “the decision to refer a case to mediation in the case
of more serious crimes must be thoroughly considered, because a later withdrawal
may bring more harm to the victim than a complete abandonment of mediation”
(Szymanska 2014, pp. 338-339). At the execution stage, one must bear in mind
the danger of secondary victimization of the victim of crime, even though media-
tion is intended to neutralize, eliminate this phenomenon. A professionally qual-
ified mediator guards the mediation procedure, which means that in addition to
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following the stages, observing the rules, mediation techniques, he/she presents
the victim with material and psychological benefits which he/she can gain with
simultaneous and clear indication of the risks which may also occur in the course
of the proceedings.

In this context, it is important to use the so-called “shuttle mediation”. It does
not involve direct confrontation and communication between the victim of the
crime and the person who committed it. It takes place when there is insufficient
readiness on one or both sides to meet face-to-face or when there is an imbalance
of power between the parties, the victim may know the offender, may be some-
how emotionally, financially dependent on him/her. Each of the parties meets and
talks with a mediator, whose mediation eliminates the danger of taking advantage
of the stronger position of one of the parties, while the mediator’s professional-
ism guarantees the correct course of mediation proceedings in accordance with
the rules of the profession. The shuttle mediation, despite the fact that it does
not allow the parties to fully satisfy their emotional and psychological needs, still
remains in the spirit of restorative justice, where the parties can finally negotiate
a satisfactory corrective agreement (Rozynska 2003, p. 12).

Mediation proceedings in criminal cases may end with a settlement reached
by the participants, which the court may include in the content of its decision.
It is only after it has been given an enforcement clause that it is possible to de-
mand the implementation of its provisions. A mediation agreement in criminal
cases is an expression of repairing the relationship between the parties to a con-
flict and indicates a way of repairing damage or compensating the victim, e.g.
apologizing to the victim, commitment to withdrawal treatment, non-violence,
financial compensation, etc. However, mediation in criminal cases does not have
to result in the signing of a settlement agreement, and the parties do not bear
any legal consequences. The lack of settlement is not synonymous with a lack
of effectiveness of the mediation, because during the meetings the participants
could improve their relations and could gain other psychological benefits from
the confrontation itself.

Mediator in criminal cases

The role of the mediator as a guarantor of the proper conduct of mediation
proceedings in criminal case has been repeatedly stressed in this text. It is his/
her knowledge, life experience, skills in conflict resolution and establishing in-
terpersonal contacts, adherence to ethical principles, but also a kind of intuition
understood as quick reaction to events during mediation sessions, adapting to the
situation, being a so-called third party in a dispute — attentive, leading the proce-
dure, but at the same time not disturbing — that are extremely important elements
in the course of mediation proceedings. Formally, the status of a mediator is
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governed by the Regulation on the conduct of mediators in criminal cases (I will
not refer to them here due to the limited framework of the text, see Journal of
Laws of 2015, item 716, 4). There are no special requirements for the direction,
speciality of education and I think that this is right approach, because often more
important than education itself are the social skills and competences that influ-
ence the efficient management of the mediation process, which become apparent
already when participating in basic and specialist training for mediators. Bearing
in mind the need to observe the fundamental principles of mediation, reliability
and professionalism during the entire mediation proceedings, the legislator decid-
ed that professionally active judges, prosecutors, prosecutors’ assessors or trainees
of any of these professional groups, as well as jurors, judge’s or prosecutor’s as-
sistants, court registrars and officers of institutions appointed to prosecute crimes
(Art. 23a § 3 of the Code of Criminal Procedure) are persons who, due to the
above, cannot carry out mediation (cf, Cybulko 2017, p. 75-95).

In 2005, on behalf of the Minister of Justice, the Civic Council for Alterna-
tive Methods of Dispute Resolutionwas established, which developed documents
specifying the requirements concerning the conduct of the mediation process and
the requirements concerning the substantive preparation of mediators, their ob-
jectivity and professionalism. These include: Standards of conducting mediation
and mediation proceedings (2006), Standards of mediators’ training (2007), Code
of ethics for Polish mediators (2008), Assumptions for systemic changes (2012).
Among practitioners, there are voices concerning the need for a statutory regu-
lation of the institution of the mediator and the increase of prestige of the role
performed by them.

The number of trained mediators entered by the presidents of the district
courts on special lists, i.e. “The list of institutions and persons authorized to
conduct mediation kept by the district court”, is growing every year, but it is dis-
proportionately higher than the number of cases reported for criminal mediation
and solved in this manner.

Table 1. Mediation proceedings in criminal cases in district courts in 2010-2018

Mediation proceeding
Number of Number of Number of mediations ended with
Years ig:e;;:fzi:j: ::::::Z:i a settlement a lack of another result
settlement
2010 5,660 3,480 2,274 1,051 155
2011 5,427 3,251 2,071 1,035 145
2012 5,887 3,252 2,251 874 127
2013 5,307 3,694 2,330 1,146 218
2014 4,726 3,770 2,400 1,158 212
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Mediation proceeding
Number of Number of Number of mediations ended with
Years | cases referred | mediations
iati i a settlement el e another result
for mediation | carried out settlement

2015 4,624 4,046 2,530 1,259 252
2016 4,327 3,696 2,227 1,245 224
2017 4,364 4,079 2,569 1,252 258
2018 3,973 3,829 2,331 1,272 226

Source: Mediation proceeding in the light of statistical data. District and regional courts in the
years 2006-2018 and the first half of 2019, Managerial Statistics Information Division.
Department of Strategy and European Funds. Ministry of Justice, Warsaw 2019, p. 23.

Over the years, there has been a downward trend in the number of cases
referred to criminal mediation, but — which can be interpreted optimistically — if
mediation was finally carried out, most cases ended with a settlement. This is
further proof of the dialog between the previously conflicting parties.

Writing, speaking of mediation, about the different stages of the criminal tri-
al there is usually some “but”, an issue to be clarified, supplemented. In view of
these uncertainties, should the institution of criminal mediation be abandoned? —
on the contrary. It should be subject to scientific and social discourse, all doubts
about its application to criminal practice should be resolved, provisions of the
law should be verified and, above all, clarified (transparent, leaving no room for
discretionary interpretation by various authorities, complementary to the funda-
mental principles of mediation proceeding), so as not to waste the potential of
mediation, and thus the chance to change the situation of many people, wronged
parties, perpetrators and communities.

Final thoughts

“Punishment is still mainly the case between the state and the criminal. The
problem of fighting crime will probably not be solved if the relationship between
the wronged party and the perpetrator is not given the right status. This conflict
must now be very much taken into account, even by at least partially giving up
the ‘satisfaction’ of the state” (Szewczyk 1993, p. 156). Several dozen years have
passed and unfortunately the above sentence can still be quoted, the need to
change the optics, knowledge and openness to the paradigm of restorative justice
is the starting point for the dissemination of restorative practices in the criminal
trial. The implementation of mediation in Polish law is already an example of
this. Moreover, the establishment of legal acts, among others, Directives of the
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European Parliament, Recommendations of the Council of Europe has given direc-
tion and basic rules for the use of mediation in European Union countries. Since
the introduction of the institution of mediation into Polish law, amendments to
legal acts have already appeared to define the possibilities of using mediation in
resolving various types of disputes, a group of theoreticians and practitioners has
been formed, focusing their interests on the issue of mediation, scientific research
has been conducted on the subject (Diagnosis of the state of use of mediation
and the reasons of low popularity of mediation in relation to the expectations.
Final Report, 2014), numerous scientific texts, books, handbooks and [...] have
been written, and, surprisingly, the institution of mediation (especially in crim-
inal cases) can still be treated as an innovation. “Innovation is carried out in
a specific civilizational, cultural, institutional, awareness, axiological and legal con-
text. By comparing mediation in different cultural circles, an appropriate level of
cultural self-awareness can be ensured [...]” (Czapska et al. 2014, p. 9), which
is also done in Poland using the good practices of countries where mediation
is used much longer and the effects of which are noticed by direct and indirect
participants.

The Ministry of Justice has taken numerous initiatives at various levels to
promote ADR methods and mediation. In 2009, the Department of Human Rights
was established and a year later, ADR methods, including mediation, were in-
cluded in its competence. In 2010, a network of mediation coordinators was es-
tablished to promote mediation, assist judges in its use and establish cooperation
with mediators and organizations dealing with ADR issues. Successively, social
informational and educational campaigns promoting mediation were carried out
and training courses for mediators, judges and lawyers were held to introduce
the issues and encourage the jurisprudence of mediation. The circle of probation
officers in Wroctaw is strongly involved in promoting the idea of restorative jus-
tice, including mediation. In 2019 they joined an international project called Re-
storative Justice. Strategies for Change in which also Albania, Belgium, the Czech
Republic, Estonia, Italy, the Netherlands, Poland, Portugal, Ireland and Scotland
participate. The aim is to promote knowledge of restorative justice practices and
to cooperate with institutions and centers active in this area and to coordinate
actions at national level. Such initiatives are in line with the Council of Europe
Recommendations of 2018 recommending the exchange of information on the
application, development and impact of restorative justice, and on co-development
of policies, research, training and innovative methods.

In conclusion, one should not stop at popularizing out-of-court methods of
resolving disputes and conflicts, one should look for solutions, reach a wider au-
dience, believing in the sense and effectiveness of actions taken.
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